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Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark TEAM 316 (in typed form) for “men’s and wonen’s

clothing, nanely, shirts, pants, jackets, sweaters,

sweat shirts, socks, shoes, and hats.”?

Appl i cant has
voluntarily disclainmed the right to use “316” apart from

the mark as shown.

! Serial No. 75/752,808, filed July 16, 1999. The application is
based on intent-to-use under Trademark Act Section 1(b), 15
U S.C. 81051(b).



Ser. No. 75/752,808

The Trademark Exam ning Attorney has refused
regi stration under Trademark Act Section 2(d), 15 U. S.C
81052(d), on the ground that applicant’s mark, as applied

to applicant’s goods, so resenbles the mark depicted bel ow,

previously registered for “clothing, nanmely, t-shirts,

"2 as to be

sweat shirts, sweatpants, hats, shirts and pants,
likely to cause confusion.

When the refusal was made final, applicant filed this
appeal. Applicant and the Trademark Exam ni ng Attorney
filed main briefs,® but applicant did not file a reply

brief. No oral hearing was requested. W affirmthe

refusal to register

2 Regi stration No. 2,021,003, issued Decenber 3, 1996.

® W sustain the Trademark Examining Attorney’s objection to the
evidentiary materials applicant submtted with its appeal brief,
and have given those nmaterials no consideration. See Tradenark
Rul e 2.142(d).
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Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
i kel i hood of confusion factors set forth in Inre E. 1. du
Pont de Nenmpurs and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In considering the evidence of record on t hese
factors, we keep in mnd that “[t]he fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

We find that applicant’s goods, as they are identified
in the application, are simlar to the goods identified in
the cited registration; indeed, applicant’s and
registrant’s goods are identical in certain particulars
(1.e., shirts, sweatshirts and pants). There are no
[imtations or restrictions in either the application or
the registration, so we nust presune that applicant and
regi strant woul d nmarket their respective goods in al
normal trade channels and to all normal classes of
purchasers for such goods, including in each other’s trade
channel s and to each other’s potential purchasers. See In

re Melville Corp., 18 USPQ@d 1387 (TTAB 1991). We further
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find that clothing itens of the types identified in
applicant’s application and in the cited registration
general ly are inexpensive itens which would not necessarily
be purchased with a great deal of care. These facts al

wei gh in favor of a determnation that a Iikelihood of
confusion exists in this case.

Next, we turn to a determ nation of whether
applicant’s mark and the cited registered mark, when
conpared in their entireties in terns of appearance, sound
and connotation, are simlar or dissimlar in their overal
comrercial inpressions. The test is not whether the marks
can be distingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall comercial inpression
that confusion as to the source of the goods offered under
the respective marks is likely to result. The focus is on
the recollection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the marks at
i ssue nust be considered in their entireties, it is well-
settled that one feature of a mark may be nore significant
than another, and it is not inproper to give nore weight to

this dom nant feature in determ ning the comerci al
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i npression created by the nmark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).
Finally, where, as in the present case, the marks would
appear on virtually identical goods, the degree of
simlarity between the marks which is necessary to support
a finding of |likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anmerica, 970 F.2d 874, 23
USPQ 1698 (Fed. Gir. 1992).

In terns of appearance, sound and connotati on,
applicant’s mark differs fromthe cited registered nmark to
the extent that applicant’s mark includes the word TEAM
while the registered mark does not, and to the extent that
the registered mark includes a small “j” in the mdst of
the “316” and an oval carrier device around the “316,”
whil e applicant’s mark does not. However, we find that
these points of dissimlarity are greatly outwei ghed by the
obvi ous point of simlarity between the two marks, i.e.,
the fact that both marks feature the nunmeral “316” as their
nost prom nent and dom nant feature.

“316” dom nates the cited registered mark by its sheer
Size as conpared to the rest of the mark; the small “j” in
the mdst of the nuneral does not distract fromthe “316”
nor does it detract fromthe nuneral’s overwhel m ng

dom nance in the overall conmercial inpression of the mark.
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Li kewi se, the oval background design in the regi stered nmark
is a nere carrier device for the “316.”

The nuneral “316” |likewse is a prom nent feature of
applicant’s mark.* The word TEAM as it appears in
applicant’s mark, clearly is subordinate to, and refers
directly to, the nuneral “316”; the connotation of
applicant’s mark is that “316” is the nane of the “team”
The rel ative suggestiveness and weakness of TEAM vis-a-vis
“316,” is further evidenced by the nunmerous third-party
regi strations covering clothing itens nade of record by the
Trademar k Exam ning Attorney. These registrations are of
simlarly-constructed narks wherein the word TEAM pr ecedes
and refers to a second, dom nant word in the mark, which
woul d be viewed as the nane of the “teani: TEAM VOODQOG,
TEAM SANCHO, TEAM YELLOW TEAM LOSER, TEAM MORON;, TEAM
METAL; TEAM CF; TEAM FREEDOM TEAM W CKED, TEAM GLORY; TEAM
CONVI CT; TEAM 2000; TEAM FLORI DA; and TEAM DAI WA

Applicant contends that “316” is a “generic” term the
nmere presence of which in the two marks is an insufficient
basis for finding the marks to be confusingly simlar.

Specifically, applicant contends that “316” readily would

* Applicant’s voluntary disclainmer of “316” has no | egal effect
on our |ikelihood of confusion analysis. See In re MJ
Communi cations Corp., 21 USPQd 1534, 1538 (Conmmir 1991).
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be recogni zed as a reference to the Bible verse “John
3:16,” and that no single entity should be able to
appropriate that Bible reference to its exclusive use.
However, the evidence of record (i.e., the printouts froma
few websites subnmitted by applicant)® fails to establish
either the factual or the legal validity of applicant’s
contention. There is no basis in the record fromwhich we
m ght conclude that “316,” or even “John 3:16,” is generic
as applied to the clothing itens at issue in this case, or
for finding that it is anything but arbitrary or fanciful.
Nor is there any basis for concluding that registrant’s
mar k shoul d be accorded only a narrow scope of protection.
Even assum ng arguendo that purchasers are famliar
with the existence of the Bible verse “John 3:16” (a
proposition which the record does not support), there is no
basis in the record for concluding that the nunmeral “316”
per se woul d be recognized as referring to that Bible
verse. More fundanmentally, even assuni ng arguendo that
purchasers woul d perceive that applicant’s mark and the

cited registered mark refer to and connote the Bible verse

®> These include a printout show ng that sonmeone has a persona
webpage/ i nt ernet user nane "J316"; a webpage for

"j 316apparel . com (which does not appear to be operative - it
says "com ng soon"); and another webpage for "pastornmark@16. org"
(which al so says "com ng soon").
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“John 3:16,” applicant admts that such connotation would
be the sanme in both marks.

Thus, we find that when the marks are conpared in
their entireties as to appearance, sound, connotation and
overall commercial inpression, applicant’s mark is nore
simlar than dissimlar to the cited registered mark. The
dom nant feature of the registered mark is the nunera
“316.” Purchasers famliar with the registered mark, upon
encountering applicant’s mark TEAM 316, are likely to
assume that a source, sponsorship or other relationship
exi sts as between the two marks.®

In summary, for the reasons di scussed above, we find
that applicant’s mark is sufficiently simlar to the cited

registered mark that a |ikelihood of confusion will result

® This conclusion is buttressed by the fact that, in several of

t he above-referenced third-party “TEAM registrations nade of
record by the Trademark Exam ning Attorney (see supra at page 6),
the second word of the mark, i.e., the “nane” of the team is or
refers to the primary mark or trade nane of the registration’s
owner. For exanple, Registration No. 2,318,784, of the mark TEAM
YELLOW is owned by Yellow Freight System Inc.; Registration No.
1, 836,859, of the mark TEAM DAIWA, is owned by Daiwa Sei ko, Inc.
Regi stration No. 2,204,934, of the mark TEAM CF, is owned by
Cystic Fibrosis Foundation; and Registration No. 2,129,910, of
the mark TEAM WCKED, is owned by Pete’s Brewi ng Conmpany (which
on the face of the registration, also has clai ned ownership of
addi ti onal registrations of WCKED marks, e.g., Registration No.
1, 646, 210, which the Ofice's records show to be of the nark
WCKED ALE). To the extent that the purchasing public is
famliar with this practice, they are likely to assune that the
owner of the registered “316” (or “John 3:16,” per applicant)
mark also is the source or sponsor of, or otherw se connected
with, goods marketed under the mark TEAM 316 (or “TEAM JOHN
3:16,” per applicant).
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when the marks are used on the identical goods involved in
this case. |If we had any doubt as to this conclusion (we
do not), such doubt woul d be resol ved agai nst applicant.
See In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQd
1025 (Fed. Cir. 1988); In re Martin's Fanous Pastry Shoppe,

Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cr. 1984).

Decision: The refusal to register is affirnmed.



